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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8476 


ZANE W. KELLY, Appellant, 
v. 

EMMA C. KELLY, Appellee . 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

The appellee, who will hereinafter be called the plaintiff, 
was awarded a limited divorce from the appellant, who will 
hereinafter be called the defendant, in the court below, on 
January 26, 1942; and, by the final judgment in that cause, 
defendant was directed to pay to the plaintiff the sum of 
$45.00 each month thereafter, as permanent alimony. On 
December 1, 1942, plaintiff moved the court to adjudge the 
defendant in contempt, because of his failure to pay ali¬ 
mony, in that he was then in arrears to the extent of $135.00. 
Accompanying this motion was plaintiff’s affidavit to the 
effect that for the period of time August 1,1942, to Novem- 
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ber 28, 1942, in which eight semi-monthly payments had 
become due, defendant had only made one payment of $45.00 
on September 9,1942. Defendant sought to justify his fail¬ 
ure to comply with the court’s judgment by filing the affi¬ 
davit referred to in appellant’s brief. Neither this affidavit 
nor defendant’s testimony before Mr. Justice Proctor, who 
signed the order of adjudication of contempt, informed the 
court that the cause of defendant ’s failure to make the pay¬ 
ments of alimony had been due to plaintiff’s physical dis¬ 
ability (Appendix to appellant’s brief, pp. 2, 4, 5). The 
contention that defendant’s failure to pay was occasioned 
by his physical disability appears, only, in appellant’s brief. 
It is shown in the narrative statement of proceedings and 
evidence, that during the period of time in which the said 
default in payments occurred to the amount of $135.00, de¬ 
fendant had received a pension of $100.00 per month and 
had been employed and earned approximately $250.00 in 
addition to his pension, which made the total amount which 
defendant received during this period of approximately 
four months, the estimated amount of $600.00 or $650.00, 
according to whether he received three or four monthly 
pensions during that time and whether the same were paid 
in semi-monthly payments. 

SUMMARY OF ARGUMENT. 

It is conclusively shown bv the record that defendant was 
in default of his payments of alimony at the time of his 
adjudication for contempt to the amount of $135.00; that 
the total amount which he "was required to pay for this 
period was $180.00, of which he paid only $45.00; and that 
during the said period of time, defendant was employed 
and earned approximately $250.00, and received, in addi¬ 
tion thereto, a pension of $100.00 per month. Therefore, 
the defendant failed to establish an inability to comply with 
the court’s judgment and the court could only find recalci¬ 
trancy on defendant’s part. 
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ARGUMENT. 

In passing upon the question of whether a party charged 
with contempt is unable to pay alimony or has refused to 
do so, the court may look beyond the respondent’s answer 
or any affidavit which he may have filed in support of his 
contention that a failure to pay has been the result of in¬ 
ability rather than recalcitrancy. Tolman v. Leonard, 6 
App. D. C. 224. 

Where it is alleged and found by the court that the defen¬ 
dant in a divorce proceeding has it in his power to comply 
with a decree relative to the payment of alimony, an order 
adjudging him in contempt for failure so to comply will be 
sustained. Fletcher v. Fletcher, 43 App. D. C. 180. 

In the instant case, the record conclusively shows that 
during the time in which defendant’s default occurred, the 
defendant received in earnings and as a pension a total 
amount of at least four times as large as the amount of his 
default. 

In Lane v. Lane, 27 App. D. C. 171, this court affirmed an 
adjudication of contempt, where a husband had been di¬ 
rected to pay $25.00 per month alimony to his wife, until 
otherwise ordered, and it was shown by the wife’s petition 
for adjudication of contempt and by affidavit, that the hus¬ 
band had received a salary of $100.00 per month. In that 
case, the husband did not deny that he had received the 
salary, but made vague and general statements to the effect 
that he was unable to make the payment. 

CONCLUSION. 

It is respectfully submitted that the court below did not 
commit error, and that the decree adjudicating the defen¬ 
dant in contempt should be sustained. 

Paul, E. Jamieson, 

Thomas H. Patterson, 
Attorneys for Appellee . 
Woodward Building, 
Washington, D. C. 


